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REPORT AND RECOMMENDED DECISION*

This Social Security Disability (“SSD”) apped raises the question whether the commissoner
properly found that the plaintiff, who aleges that he has been disabled from working snceAugust 1, 1989
by mild menta retardation and/or borderline intellectua functioning, adjustment disorder with depressed
mood and a learning disability, was not disabled as of September 30, 1991, his date last insured. |
recommend that the decision of the commissioner be afirmed.

In accordance with the commissioner’s sequentiad evauation process, 20 C.F.R. § 404.1520,

Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the adminigtrative

! This action is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has
exhausted his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Loca Rule 16.3(Q)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he
seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’ s Office. Oral
argument was held before me on June 21, 2004, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth at oral
argument their respective positions with citations to relevant statutes, regulations, case authority and page referencesto
the administrative record.



law judge found, in relevant part, that the plaintiff had acquired sufficient quarters of coverageto remain
insured only through September 30, 1991, Finding 1, Record at 14; that asof hisdatelast insured he had
no impairment that sgnificantly limited his ability to perform basic work-related functions and therefore did
not have a severe impairment, Finding 4, id.; and that, therefore, he was not under a disability & any time
through hisdatelast insured, Finding 5, id. The Appeals Council declined to review thedecision, id. at 4-6,
making it the find determination of the commissioner, 20 C.F.R. §404.981; Dupuis v. Secretary of
Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decision is whether the determination made is
supported by substantial evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs,, 76 F.3d 15, 16 (1<t Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the conclusion drawn.
Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

The adminigtrative law judge reached Step 2 of the sequentia evauation process. Although a
clamant bears the burden of proof at this step, it is a de minimis burden, designed to do no more than
screen out groundlessclaims. McDonald v. Secretary of Health & Human Servs, 795F.2d 1118, 1123
(1st Cir. 1986). When a clamant produces evidence of an impairment, the commissioner may make a
determination of non-disability at Step 2 only when the medicad evidence “establishes only a dight
abnormdity or combination of dight abnormadlities which would have no more than aminima effect on an
individud’ s ability to work even if the individud’s age, education, or work experience were specificaly

consdered.” Id. a 1124 (quoting Socia Security Ruling 85-28).



The plaintiff, who has been determined to be disabled for purposes of Supplementa Security
Income (“SSI”) benefits, complains that the adminigtrative law judgefaled to comply with Socid Security
Ruling 83-20 (“SSR 83-20"), which requires determination of the onset date of disability. See Itemized
Statement of Errors (* Statement of Errors’) (Docket No. 9) at 2-5. He argues, in addition, that the
adminidrative law judge s Step 2 finding of non-severity is unsupported by substantial evidence. Seeid. at
5-6. | find no reversible error.

|. Discussion
A. FailureTo Comply With SSR 83-20

At the outset of his decison, the administrative law judge acknowledged that the plantiff was
receiving SSl benefits* based on adetermination that he became disabled severd yearsafter the expiration
of hisinsured gatus.” Record at 11. Nonetheless, he did not cite or otherwise purport to apply SSR 83-
20, which provides:

In addition to determining that an individua is disabled, the decisonmaker must dso

edtablish the onset date of disability. Inmany clams, theonset dateiscriticd; it may affect

the period for which theindividua can be paid and may even be determinative of whether

the individud is entitled to or digible for any benefits.

SSR 83-20, reprinted in West’s Social Security Reporting Service Rulings 1983-1991, at 49.

A failureto apply SSR 83-20 iserror; however, it has been held not to condtitutereversibleerror if
therul€ sdictatesnonethelessareheeded. See, e.g., Fieldv. Shalal [sic], No. CIV. 93-289-B, 1994 WL
485781, a *3 (D. N.H. Aug. 30, 1994) (“The ALJ sfailure to explicitly rely on SSR 83-20 does not by

itsdlf require remand. Inthis case, however, the ALJ sreasoning aso failsto comport with SSR 83-20's

ubgtantive requirements.”) (citation omitted). In thiscase| find that those dictates were followed.



SSR 83-20 contemplates the possibility that, to infer onset date, a process of inference may be

necessary, providing:

In some cases, it may be possible, based on the medica evidence to reasonably
infer that the onseat of adisabling impai rment(s) occurred sometime prior to the date of the
first recorded medical examination, e.g., the date the claimant stopped working. How long
the disease may be determined to have existed a adisabling level of severity dependson
an informed judgment of the facts in the particular case. This judgment, however, must
have a legitimate medicd basis. At the hearing, the adminigtrative law judge (ALJ) should
cdl on the services of a medical advisor when onset must be inferred.  If there is
information in the file indicating that additiona medica evidence concerning onset is
avalable, such evidence should be secured before inferences are made.

If reasonable inferences about the progression of the impairment cannot be made
onthebassof theevidencein fileand additiona reevant medica evidenceisnot available,
it may be necessary to explore other sources of documentation. Information may be
obtained from family members, friends, and former employers to ascertain why medica
evidence is not available for the pertinent period and to furnish additiond evidence
regarding the course of the individud’s condition. . . .

The available medica evidence should be consdered in view of the nature of the
impairment (i.e., what medical presumptions can reasonably be made about the course of

the condition). The onset date should be set on the date when it is most reasonable to

conclude from the evidence that the impairment was sufficiently severe to prevent the

individua from engaging in SGA (or gainful activity) for a continuous period of &t least 12

months or result in death. Convincing rationale must be given for the date selected.

Id. at 51-52.

While, as the plaintiff observes, see Statement of Errors at 3, the administrative law judge never
explicitly inferred any onset date, heimplicitly found that the onset date postdated the detelast insured, see
Finding 4, Record at 14. Inasmuch as(i) that implicit finding was supported by substantial evidence, and (i)
the decision in other materia repects comports with the dictates of SSR 83-20, no ussful purpose would

be served in remanding the case for purposes of fixing a precise onset date.

The court in Field held that the administrative law judge flouted the requirements of SSR 83-201in



falling ether to (i) assesswhether the claimant’ salleged onset date conflicted with other evidence of record
or (i) retain amedica advisor to asss himininferring areasonable onset date and determining whether that
date was conggtent with the claimant’ s dlegations. Field, 1994 WL 485781, at * 3.

In this case, by contragt, the adminigrative law judge weighed whether the medica and other
evidence of record conflicted with the aleged onset date. With respect to the medica evidence, he
accurately observed that:

1 In May 1986 — prior to the aleged onset date — the plaintiff was trested a the Augusta
Mentd Hedlth Ingtitute (* AMHI”) for what was assessed asa” brief” episode of adjustment reaction, with
no evidence of mentd illness and no depression noted upon discharge. See Record at 12, 384, 386.2

2. There is no indication that the plaintiff required any further mental- health trestment until
1999, when he experienced acute symptoms of depression and psychosis after he abruptly ceased a
longtime habit of marijuanause. Seeid. at 12-13, 153, 321-22.

3. Medicd records from the relevant period, when the plaintiff sought emergency-room
trestment for various physica conditions, reveal no Sgnificant medica (or menta- hedlth) condition. Seeid.
at 13, 127-41.

4. AlthoughaWAIS- 111 test administered in July 2001 indicated thet the plaintiff’ sintellectua
functioning was in the borderline to mentally retarded range, the psychologist who administered the test,
Mary Alyce Burkhart, Ph.D., speculated that alack of effort may have contributed to hislow test scores.

Seeid. at 13, 204-05.

2The Record indicates that the plaintiff was treated at AMHI from May 5-26, 1986, shortly after hisgirlfriend moved out of
their home, taking their infant daughter with her. See Record at 380-81, 384. His discharge diagnoses were adjustment
disorder with depressed mood and substance abuse, mixed. Seeid. at 381.
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With respect to the non-medica evidence, the adminisrative law judge dso accurately noted that
the plaintiff had been abletowork for anumber of years (prior to the aleged onset date) and independently
raise two children (during and after the relevant period). Seeid. at 13, 28-29, 90. He supportably found
thesefactsto argue againgt aconclusion that the plaintiff was mentally retarded prior to hisdate last insured.

Seeid. at 13, 206, 222, 226.°

Fndly, in contrast to the adminidrative law judge in Field, the adminigrative law judge took the
precaution of caling upon the services of a medicd advisor, psychiatrist Ulrich B. Jacobsohn, M.D., at
hearing for purposes of ascertaining whether the plaintiff was disabled by menta imparment(s) during the
relevant period. Seeid. at 16, 33-38, 73. Asthe adminidrative law judge pointed out, seeid. at 13, Dr.
Jacobsohn indicated there was insufficient evidence to permit him to form an opinion concerning the
plantiff’s condition as of September 1991, seeid. at 34-35, 37-38.  In short, after consdering the
factors identified as rlevant in SSR 83-20 and drawing upon the resources of amedica advisor as SSR
83-20 advises, the adminidtrative law judgedetermined (in essence) that the onset of the plaintiff’ sdisabling
mental impairment(s) postdated hisdatelast insured. Asnoted above, that conclusion iswell-supported by
the evidence of Record.

Onefurther point meritsdiscussion. The plaintiff assertsthat although Dr. Jacobsohn “ complained
that the [1986 AMHI] record was incomplete,” the administrative law judge failed to recessto obtain the
missing records. Statement of Errorsat 4. Ascounsd for the plaintiff suggested a ora argument, SSR 83-

20 imposes an affirmative (and heightened) duty onan adminigtrative law judge to obtain such additiona

®In his Statement of Errors, the plaintiff complains that “whether [he] suffered from mild mental retardation or borderline
intellectual functioning, neither is addressed in the Decision, nor at all seemingly considered in the question of the onset
of disability.” Statement of Errorsat 5. Thisisnot afair characterization of the decision, which, as discussed above,
(continued on next page)
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medica evidence concerning onset date of disability asthefileindicatesisavailable. See SSR 83-20, at 51.
Counsd for the commissioner conceded that the administrative law judge made no atempt to obtain the
missing records.

Nonethdless, even assuming arguendo that the adminigtrative law judge thereby erred, the First
Circuit has Sgnaed that a clamant must make a showing of prejudice to warrant remand on the basis of
falure to develop the record. See Faria v. Commissioner of Soc. Sec., No. 97-2421, 1998 WL
1085810, at **1 (1st Cir. Oct. 2, 1998) (affirming district court’ sdenid of Socia Security apped incasein
which damant had not shown how he was preudiced by adminidrative law judge's failure to secure
treatment notes or ask further questions); see also, e.g., Nelson v. Apfel, 131 F.3d 1228, 1235 (7th Cir.
1997) (damant who “fall[s] to point to any specific facts that were not brought out during the hearing, and
fall[ s to provide any new medical evidence’ has not shown prejudice; “Mere conjecture or speculation that
additiona evidence might have been obtained in the caseisinsufficient to warrant aremand.”) (citation and
interna quotation marks omitted) (cited with favor in Faria).

In this case, the plaintiff fals short of making the requisite showing. His counsd suggested at oral
argument that it is apparent from the face of the hearing transcript (specifically, Dr. Jacobsohn’s remarks)
that the AMHI records both exist andwould have made amaterid difference. Assuming arguendo that the
records are indeed obtainable, | am unpersuaded that Dr. Jacobsohn’s remarks demongtrate that their
absence was prgjudiciad. While Dr. Jacobsohn questioned the accuracy of the 1986 AMHI diagnosis and
observed that the Record contained only the discharge summary (omitting numerous pages of nursng and

other notes), he did not state that the missng records were pivotal, would likdy resolve his questions or

addressed the WAIS-I 11 scores but supportably discounted their validity.
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would likely shed light on the dete of onset. See Record at 36-37. Indeed, he pointedly “complained” not
about the missing 1986 records but about the gap between the 1986 and the 1999 epi sodes of treatment.
Seeid. at 34-35 (“[1]t would be very, very difficult, and amost impossible to go to the bridge that covers
the period [19]89 to [19]91, based on those two hospitalizations with no information of how he was
functioning in between.”). The plaintiff has not suggested that any additiona medical records are available
for that gap period.

Insummary, whilethe adminigtrative law judge shandling of the matter of onset date of disability is
indeed flawed, | do not discern reversible error.

B. Step 2 Finding

The plaintiff next podts that the adminidrative law judge erred in finding that he had failed to meet
the de minimis Step 2 burden of demongtrating that his menta impairments would have had more than a
minimal impact on his ability to work during the relevant period. See Statement of Errorsat 5-6. | am
unpersuaded.

As an initid matter, the plaintiff arguesthat the adminigtrative law judge wrongly characterized Dr.
Jacobsohn as having concluded there was insufficient evidence to establish the existence of mentd illness,
Seeid. The plaintiff assartsthat “Dr. Jacobsohn’s testimony, morefairly read, wasthat he could not form
an opinion without additiona records which he felt were readily available” Seeid.

Dr. Jacobsohn did indeed suggest that he could not form an opinion without additiond records,
however, he never described such recordsas“readily available” See Record at 34-35, 37-38. Infact, he
suggested that records for the period from the 1986 to the 1999 hospitdizations (rather than the additional

records from the 1986 hospitalization) were pivota. Seeid. Neither Dr. Jacobsohn nor anyone else has



asserted that such records exigt, let aone that they are readily available.

The plantiff findly argues that the adminidrative law judge erred in determining his intellectud-
functioning impairment to have beennon-severe as of hisdatelast insured on thebasis of his purported lack
of effort on the WAIS- 111 test. See Statement of Errors at 6. As the plaintiff observes, seeid., Dr.
Burkhart noted that “[€]ven if one assumes [the plaintiff’ ] intellectud potentid isin the borderlinerange of
intellectud functioning, he haslimited intellectud strength to gpply to work-related activities” see Record a
206, and at least one Disability Determination Services (“DDS’) non-examining consultant rated him as
suffering moderate difficultiesin maintaining concentration, persstence and pace, seeid. at 350.

Nonethdess, substantial evidence supports the adminidrative law judge's finding that any
intellectud-functioning impairment was non-severe as of the plaintiff’'s date last insured. Two DDS
conaultants, David R. Houston, Ph.D., and Scott Hoch, Ph.D., were asked to assessthe plaintiff’ s mental
impairments both currently and as of his date last insured. Seeid. at 44, 208, 340. While both found that
the plaintiff’ smenta impairmentsthen moderately affected his ability to maintain concentration, persstence
and pace, both concluded that there was insufficient evidence to assess theimpact of the plaintiff’ s mental
impairments as of hisdate last insured. Seeid. at 218, 221, 350, 352.

What ismore, the adminigrative law judgesupportably found the WAIS- 111 scoresinconggent with
the plantiff’s leve of functioning during the rdevant time, including his ability to raise his two children
independently. Seeid. at 13, 206, 222, 226. In addition, athough not mentioned by theadministrativelaw
judge, Dr. Jacobsohn tetified at hearing that there wasa probahility that the plaintiff’ s1Q had been affected

by, and declined as aresult of, the mgor menta illness he had suffered in 1999. Seeid. at 39-40.

*Nor, for that matter, did Dr. Jacobsohn indicate that the missing 1986 AMHI records were readily available. See
(continued on next page)
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The adminigrative law judge accordingly supportably found the plaintiff’s mental impairments to
have been non-severe as of hisdate last insured.
[l1. Conclusion

For the foregoing reasons, | recommend that the decision of the commissioner beAFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constituteawaiver of theright to denovo review by
the district court and to appeal the district court’s order.

Dated this 24th day of June, 2004.

/s David M. Cohen
David M. Cohen
United States Magigtrate Judge
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